3R[H & FEEI
Office of the Commissioner
Central GST, Appeals Ahmedabad Commissionerate NAT]ON
STHE W, Tored ART, 31FaTdTs], EHAGEG-380015 st
GST Bhavan, Ambawadi, Ahmedabad-380015 - MAF{KET
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappli-cexamd@nic.in
Website : www.cqst_aopealahmedabad.qov.in

i
=

By SPEED POST
DIN:- 20240564SW000000C890

(%) | WTEe AT/ File No. GAPPL/COM/STP/990/2024(wog ~ 9o

e ey TR fadis/ | AHM-EXCUS-002-APP-06/2024-25 dated

) Order-1n —Appeal and date | 19.04.2024
- T o T/ off Jeie OF, Srga (SfUTer)

Passed By Shri Gyan Chand Jain, Commissioner (Appeals)
() | TR bl eI/ 02.05.2024

Date of Issue

Arising out of Order-In-Original No. CGST/WTO07/HG/207/2022-23 dated
(¥) | 27.7.2022 passed by The Assistant Commissioner, CGST Division-VII,
Ahmedabad North

syl | Alpana Jaykrishan Jha
1T SR Tl / C-204,Shree Hari Residency New C. G.

(¥) | Name and Address of the Road,Chandkheda
Appellant Ahmedabad-382424

FYE =rfRF o0 ANT-RY T ST ST AT § °T T T AAQ F T TR A= §ATY T Heaet
TR T erdYer Srere TR STTaaT STeq Y U §, St 3 U e ¥ (3% &Y et gl

Any person aggrieved by this Order-in-Appeal may file an appeal or revisiomn -
application, as the one may be against such order, to the appropriate authority in the
following way.
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid : -
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o In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warchouse to another during the course
¢ Qr 3 I3 . 3 .

ol /processmg of the goods in a warehouse or in storage whether in a factory or in a

N\ . Q___,/Warehouse.
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998. -
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the

amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public

sector bank of the place where the bench of any nesri @‘a;tﬁ\public sector bank of the
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.I.O. as the case may be, and the order of the

adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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of the Finance Act, 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the

pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).
Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i1) amount of erroneous Cenvat Credit taken;
(iiiy ~amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”




F.No. GAPPL/COM/STP/990/2024

ORDER IN APPEAL

M/s. Alpana Jaykrishna Jha, C-204, Shree Hari Residency, New CG. Road,
Chandkeda, Ahmedabad-382424 (hereinafter referred to as "the appellant’) have filed the
present appeal against the Order-in-Original No. CGST/WT07/HG/207/2022-23 dated
27.07.2022 (referred in short as 'impugned order) passed by the Assistant Commissioner,
Central GST, Division-VII, Ahmedabad North (hereinafter referred to as 'the adjudicating
authority). The appellant is engaged in providing taxable services without obtaining
taxable service. They are holding PAN No." AGOPJ5059Q.

2. The facts of the case, in brief, are that on the basis of the data received from the
Central Board of Direct Taxes (CBDT), it was noticed that the appellant for the F.Y. 2014-
15 has earned substantial income on which no tax was paid. Letters were therefore issued
seeking clarification and to produce evidences justifying the non-payment of tax.
However, the appellant did not respond, therefore, the service tax liability of Rs.3,35,177/-
was quantified considering the differential income of Rs.27,11,788/- as taxable income.

Table-A
F.Y. Value Difference in S.Tax Service tax
ITR & STR payable
2014-15 27.11,788/- 12.36% 3,35,177/-

2.1 A Show Cause Notice (SCN) No. CGST/AR-V/Div-VII/Abad North/TPD-UR/53/20-
21 dated 26.09.2020 was issued to the appellant proplosing recovery of service tax amount
of Rs.3,35,177/- not paid on the taxable income received during the F.Y. 2014-15 along
with interest under Section 73(1) and Section 75 of the Finance Act, 1994, respectively.
Penalties under Section 77(L)(a), Section 77 (1)(c), Section 77(2) and Section 78 of the
Finance Act, 1994 were also proposed.

3. The said SCN was édjudicated vide the impugned order, wherein the service tax
demand of Rs.3,35,177/- was confirmed alongwith interest. Penalty of Rs.10,000/- was
imposed under Section 77(1)(a) & 77 (1)(c)f penalty of Rs.5000/- u/s 77(2) and penalty of
Rs.3,35,177/- was also imposed under Section 78.

4. Being aggrieved with the impugned order passed by the adjudicating authority,
the appellant have preferred the present appeal, on the grounds elaborated below;

> They claim that the appellant is in the Business of Printing and Stationery and has
not provided any Service for the Printing Job. Appellant purchased own stationery
and doing printing on it and supply the goods as per requirement of their clients.
Hence, no Service Tax is not applicable in such case. The adjudicating authority has

treated such business as Services which is not correct.
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F.No. GAPPL/COM/STP/990/2024

» The Order is illegal and unlawful as the appellant has not received any written
notice for presentation and not given sufficient time of being heard. Thus the order
passed is against the principle of natural justice.

> The Penalty u/s 78 of the Finance Act, 1994 for Rs.3,35,177/-, Penalty U/S 77(1)(a)
and 77(1)(c) for Rs. 1000/- and Penalty u/s 77(2) for Rs.5000/- is illegal and unlawful
and unjustified and issue the stay order against the further recovery action.

5. Personal Hearing in the case was held 15.04.2024. Shri Devendra Patel, Advocate
appeared for personal hearing on behalf of the appellant. He informed that the appellant
does sale and purchase of stationary which is outside the purview of service tax. Further,
he informed that on 12.04.2024 they have filed additional submissions which may be
considered while deciding the appeal.

51 In the additional submission the appellant has submitted the copy of ITR, Balance
Sheet and P&L Account for the period 01.04.2014 to 31.03.2015 and stated that the
appellant is not service provider but has made actual sales and purchases. They also
produced copy of sample bills, copy of Form-26AS. They also claim that they have not
earned any income from services. All the income was from Sale & Purchase of Stationary.

6. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of Rs.3,35,177/- against the appellant along with
interest and penalty, in the facts and circumstance of the case is legal and proper or
otherwise. The demand pertains to the period F.Y 2014-15.

6.1 The adjudicating authority confirmed the demand on the income of Rs.27,11,788/-
declared in ITR on which no service tax was paid. The appellant however claim that they
were engaged in trading activity (purchase & sale of stationary articles) which is not a
taxable activity, hence, no tax is required to be paid.

6.2 Ihave gone through the documents submitted by the appellant. 1find that as per
the ITR, the appellant is a proprietor of M/s. Krishna Traders and have shown the gross
total income of Rs.2,94,836/- for the F.Y. 2014-15. However, in their P&L Account they
have shown total income of Rs.35,79,655/- (Rs.9,14,260/- as Retail Invoice Sale plus
Rs.26,65395/- as Tax Invoice Sale) As per Sale Register they have made sales of
Rs.35,79,645/- and as per Purchase Register they have purchased goods worth
Rs.28,51,475/-. They also submitted sample sales invoices wherein I find that they have
discharged VAT. I find that the sales income is tallying with the income reflected in the
‘P&l account, so 1 will consider the income of Rs.35,79,655/- and not the income of
Rs.27,11,788/- which is not reflected in any of the documents like ITR, P&L Account
pertaining to the F.Y. 2014-15.

6.3 In terms of clause (44)"service” means any activity carried out by a person for

another for consideration, and includes a declared service, but shall 7

(@ an activity which constitutes merely,—
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F.No. GAPPL/COM/STP/990/2024

() 2 transfer of title in goods or immovable property, by way of sale, gift or in any
other manner; or

(i1) such transfer, delivery or supply of any goods which is deemed to be a sale
within the meaning of clause (294) of Article 366 of the Constitution, or

(1) a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of orin
relation to his employment;

) fees taken in any Court or tribunal established under any law for the time being

in force. 4) of Section 658, the term ‘service’ is defined as;

6.4 In the instant case, I find that the appellant is in the business of printing of
stationary items. They purchase the stationary items and carry out printing and
subsequently sell these printed stationary to their clients as per their demand. It is
observed that they are not charging for printing but are charging for the stationary as a
whole. As there is transfer of goods by way of sale, such activity shall remain outside the
purview of Service Tax. Thus, I find that the appellant is not rendering any taxable service
instead are selling stationary items which is a trading activity and squarely covered under

the negative list.

6.5  Under Section 66B of the Finance Act, service tax shall be levied on the value of all
services, other than those service specified in the negative list. Negative list denotes the
list of services on which no service tax is payable under Section 66B of the Finance Act,
1994. As per Section 66D (e) trading of goods is a service specified under the negative
list. Accordingly, on the activity of trading of goods, no service tax is payable. Accordingly,
I find that the appellant is not liable to pay service tax on the income of Rs.35,79,655/- or
Rs.27,11,788 (as reflected in OIO) as the same was earned from trading activity carried out
during the FY. 2014-15. In view of the above findings, I find that the demand of
Rs.3,35,177/- is not legally sustainable.

7. When there is no demand, question of recovering the interest and imposition of

penalty does not arise.

8. In light of above discussion and findings, I set-aside the impugned order.
9. mmﬁﬁ@mmmmm@mmﬁl

The appeal filed by the appeliant stands disposed of in above terms.
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